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PER CURIAM.

Following a jury trid, defendant was convicted of fird-degree premeditated murder, MCL
750.316(1)(a); MSA 28.548(1)(a), first-degree fdony-murder involving larceny, and fird-degree
fdony-murder involving extortion, each pursuant to MCL 750.316(1)(b); MSA 28.548(1)(b).
Defendant was sentenced to life imprisonment without parole for each conviction. He gppeds as of
right. We affirm defendant’s conviction of one count of first-degree murder and remand to the tria
court so that the judgment of sentence can be modified to specify a angle conviction and sentence for
firg-degree murder supported by three separate theories. premeditated murder, felony-murder involving
extortion, and felony-murder involving larceny.

Defendant first argues that error necessitating reversal occurred when the jury was informed
through the testimony of various witnesses that he had committed prior bad acts. Because defense
counsdl did not object to the introduction of this evidence, this issue has not been preserved for
gopellate review. In order to preval on a clam of forfeited nonconditutiona error, defendant must
show a plain error affecting his subgtantia rights.  Further, this Court will reverse only if defendant is
actudly innocent or the error serioudy affected the fairness, integrity or public reputation of judicid
proceedings. People v Carines, 460 Mich 750, 774; 597 NW2d 130 (1999); People v Grant, 445
Mich 535, 552-554; 520 NW2d 123 (1994). Here, defendant has not shown a plain error afecting his
subgtantid rights, nor is he actudly innocent of the crimes charged, and any dleged error does not
serioudy affect the fairness, integrity, or public reputation of these judicia proceedings. Reverd is
therefore not indicated.



Defendant next contends that he was denied a fair tria because the prosecutor asked certain
defense witnesses why they had not come forward to the police before tria with information tending to
exculpate defendant. Because defense counsel failed to object at tria to the aleged error, and because
the requirements of Carines, supra, and Grant, supra, have not been satidfied, reversa is not
warranted.

As his third dlegation of error, defendant claims that the prosecutor erred by diciting a trid
from prosecution witness Theresa Patterson that she agreed to tetify truthfully in exchange for a plea
agreement. Because defense counsdl interposed no objection to this testimony, this issue has not been
preserved for appellate review. Carines, supra at 774. Regardless, by merdy diciting that Patterson
was tedtifying pursuant to an agreement that required her truthful testimony, the prosecutor committed
no error. People v Bahoda, 448 Mich 261, 276-277; 531 NW2d 659 (1995).

Defendant next maintains that the admission into evidence at trid of photographs of the victim
lying dead in his mobile home congtituted prgudicia error because the photographs were irrevant,
inflammatory and merely cumulative of other evidence. The trid court held that athough the pictures
were gruesome, they were useful to show the Sze and strength of the perpetrator, the manner in which
the crime was carried out, whether there was passion involved, and what injuries caused degth. The
court concluded that the photos were not caculated to unfairly inflame the jurors and were not
duplicative. The court aso offered to give acautionary jury instruction at the time the photographs were
admitted, and did so at defense counsel’ s request.

“The decision to admit or exclude photographs is within the sole discretion of thetrid court. . . .
The proper inquiry is dways whether the probative vaue of the photographs is substantialy outweighed
by unfair prgudice” People v Mills, 450 Mich 61, 76; 537 NW2d 909 (1995). Photographs are not
excludable smply because a witness can ordly testify regarding the information contained in the photos,
they may aso be used to corroborate a witness' testimony, and gruesomeness aone need not cause
excluson. 1d. For the reasons discussed by the trid judge, we perceive no abuse of discretion in the
trid court’'s admisson of the chalenged pictures. 1d. at 66-80; People v Schmitz, 231 Mich App 521,
534; 586 NW2d 766 (1998); People v Ho, 231 Mich App 178, 187-188; 585 NW2d 357 (1998);
People v Howard, 226 Mich App 528, 549-551; 575 NW2d 16 (1997).

Defendant next argues tha falure of the police to bring dlegedly exculpatory evidence to
defense counsd’s attention entitles defendant to a new trid. We disagree. On a separate record,
Joseph Wright testified that, while he wasin jal in August 1997, he overhead three black males discuss
how they had been arrested because they had a dead man’'s car, mention a mobile home, tell about
having items of clothing purchased after this man was dead, and indicate “they were there when it went
down.” Wright claimed that he contacted the police a few days later and spoke with detective David
Peuler. In response to the tria court’ s inquiry, Wright stated that the three black males did not “sraight
out” acknowledge committing the murder, but that is how he interpreted their remarks. Detective
Peuler testified that he spoke with Wright on August 14, 1997, and Wright never mentioned that any of
the people with whom Wright talked were witnesses to the killing. Peuler was unable to verify any of
the information Wright had given him. He conceded that no report was prepared regarding the police
investigation of Wright's story, but averred that the names of the individuads Wright apparently

-2-



overheard, and the police reports regarding them, were turned over to defense counsd. At the
conclusion of the hearing, the trid court found no violation of any defense discovery request.

A defendant has a due process right of access to exculpatory information possessed by the
prosecution. Brady v Maryland, 373 US 83; 83 S Ct 1194; 10 L Ed 2d 215 (1963). In People v
Fox (After Remand), 232 Mich App 541, 549; 591 NW2d 384 (1998), this Court stated:

In order to establish a Brady violation, a defendant must prove (1) that the state
possessed evidence favorable to the defendant, (2) that the defendant did not possess
the evidence and could not have obtained it with the exercise of reasonable diligence,
(3) that the prosecution suppressed the favorable evidence, and (4) that had the
evidence been disclosed to the defense, a reasonable probability exists that the outcome
of the proceedings would have been different.

A reasonable probability of a different result exists where suppresson of the evidence
undermines confidence in the outcome of thetrid. People v Fink, 456 Mich 449, 454; 574 NW2d 28
(1998).

Paintiff concedes that “[t]he police officers should have prepared areport,” noting that “it is not
the function of the police to determine what evidence is rlevant or is not relevant, or even whether
something will or will not be admissble as evidence” However, plantiff maintains that defendant was
not harmed by this omission. We agree. Defendant has failed to demonstrate a reasonable probability
that the outcome of the proceedings would have been different had the police prepared a report of their
investigation of Wright and furnished it to defense counsd. This conclusion is confirmed by the fact that
when the trid court offered to dlow Wright to tedtify at trid if there was any admissble tesimony he
could give, defense counsd gated, “ There's nothing admissible that he could testify to, your Honor.”
Under the standard of review for preserved congtitutiond error enunciated in Carines, supra at 774,
plaintiff has successfully demongrated that any error is harmless beyond a reasonable doubt. Reversd
is therefore unnecessary.

Defendant next contends that error occurred when detective Michad Duke testified that he
questioned Theresa Patterson after the crime and she made an incriminating statement identifying
defendant as the person who beat Gordon Scoville. Because defendant failed to object at tria to the
challenged statement, this issue has not been preserved for gppellate consderation, and reversd is not
required under the standard st forth in Carines, supra at 774.

Defendant further aleges that the trid court erred in falling to sua sponte give a cautionary
ingruction to the jury regarding Theresa Patterson’s testimony as either a disputed or undisputed
accomplice. Again, because defense counsd failed to request an accomplice witness ingruction and in
fact expressed his gpprova of the ingructions as given, this issue has not been preserved for appdlate
review and defendant must meet the Carines standard. Defendant has failed to establish plain error
because the issue was not “closdy drawn,” and the trid court was not required to sua sponte give a
cautionary indruction. People v McCoy, 392 Mich 231, 240; 220 NW2d 456 (1974).



Defendant next contends that he was denied the effective assstance of counsd & trid.
Defendant failed to move for an evidentiary hearing regarding this matter, People v Ginther, 390 Mich
436, 443; 212 NW2d 922 (1973), and this Court’ sreview istherefore limited to the facts contained on
the record, People v Hedelsky, 162 Mich App 382, 387; 412 NW2d 746 (1987). The right to the
effective assstance of counsd is substantive and focuses on the actual assistance received. People v
Pubrat, 451 Mich 589, 596; 548 NW2d 595 (1996). To establish ineffective assstance of counsd, a
defendant must show (1) that counsd’s peformance was beow an objective standard of
reasonableness under prevailing professona norms, (2) that there is a reasonable probability that, but
for counsd’s error, the result of the proceedings would have been different, and (3) that the result of the
proceedings was fundamentaly unfair or unrelidble. People v Sanaway, 446 Mich 643, 687-688;
521 NW2d 557 (1994); People v Poole, 218 Mich App 702, 717-718; 555 NW2d 485 (1996).

Defendant first argues that he was denied the effective assstance of counsd because his trid
atorney faled to request alimiting instruction regarding dleged other-acts evidence involving defendant,
and because he faled to request an accomplice ingtruction regarding Theresa Petterson’s testimony. In
neither insgtance has defendant demondgtrated that there exists a reasonable probability that, but for
counsd’s aleged error, the result of the proceedings would have been different, or that the result of the
proceedings was fundamentdly unfair or unrelisble. Reversd is therefore not warranted on this basis.

Defendant dso maintains that his counsd erred by faling to object to other-acts evidence
involving defendant. Again, defendant has failed to demongrate that elements (2) and (3) of the test for
edablishing ineffective assstance of counsd have been satidfied and, accordingly, reversa is not
warranted.

Ashisfind contention of ineffective assstance, defendant clamsthat his attorney erred by falling
to object to Detective Duke's testimony regarding what Theresa Patterson told him concerning
defendant’s commission of the murder. Defendant has failed to show a reasonable probability thet, but
for counsd’s dleged error, the result of these proceedings would have been different, nor has he
demondtrated that the result of these proceedings was fundamentdly unfair or unrdisble. Reversd is
therefore not indicated.

Defendant next clams that he is entitled to a new tria because the jury verdict is againg the
great weight of the evidence. After trid, defense counsd filed a “motion for acquitta,” essentialy
arguing that Theresa Patterson’s testimony was unrdiable in severa particulars and that defendant
therefore deserved to be acquitted of the crimes charged. Thetrid court denied this motion, stating:

The issues that are being raised in this motion were raised a time of trid in a
variety of ways, and it really gets down to do you bdieve Miss Patterson or not, and the
jury elected to believe her. | think they had good reason to elect to believe her. That's
ther decison, it's not mine. If they beieve her, if they believe the testimony that she
presented, and she was — if you bdlieve that tesimony, essentidly an eyewitnessto this,
clearly there' s sufficient evidence to support these verdicts. So, respectfully, the motion
is denied.



This Court reviews the trid court’s decision for an abuse of discretion. People v Jones, 236
Mich App 396, 404; 600 NW2d 652 (1999). Issues of witness credibility are for the jury and, absent
exceptiona circumgtances, a trid court may not subdtitute its view on credibility for that of the jury.
People v Lemmon, 456 Mich 625, 642; 576 NW2d 129 (1998). Here, Patterson’s testimony was
not so patently incredible or inherently implausible that it could not be believed by a reasonable juror.
Id. at 643-644. Accordingly, thetrid court did not abuse its discretion in denying defendant’ s motion.

Ashisfind dlegation of error, defendant argues that his mandatory nonparolable sentence of life
imprisonment  for fird-degree murder is a “determinae’ sentence by nature and is therefore
impermissble, and that his sentence congtitutes cruel or unusua punishment pursuant to Const 1963, art
1, 8 16. This dlegation is without merit. The law is sdttled that a sentence of mandatory life
imprisonment without parole does not violate the United States or Michigan Congtitution. People v
Hall, 396 Mich 650, 657-658; 242 NW2d 377 (1976); People v Launsburry, 217 Mich App 358,
363-365; 551 NW2d 460 (1996).

The judgment of sentence dates that defendant was convicted of, and sentenced to life
imprisonment for, “open murder,” feony-murder involving larceny, and fdony-murder involving
extortion. However, it is wel settled that multiple murder convictions arising from the killing of one
victim violates double jeopardy. People v Bigelow, 229 Mich App 218, 220; 581 NW2d 744
(1998). We therefore remand this case to the trid court and direct that it modify the judgment of
sentence to specify a sngle conviction and sentence for first-degree murder supported by three separate
theories: premeditated murder, felony-murder involving extortion, and felony-murder involving larceny.
Id. & 222. Thetrid court shal dso send a copy of the modified judgment of sentence to the Michigan
Department of Corrections. Defendant’ s conviction and sentence are affirmed in dl other respects.

Affirmed and remanded for modification of the judgment of sentence congstent with this
opinion. We do not retain jurisdiction.

/9 Gary R. McDondd
/9 Janet T. Neff
/9 Brian K. Zahra



